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ADVERTISEMENT. 


The  Observations  contained  in  the  following  sheets, 
were  written  for  insertion  in  a  new  edition  of  c<  An 
Introduction  to  Conveyancing.”  But  the  interest  ex¬ 
cited  by  the  singular  state  of  the  authorities,  and  by 
the  delicate  position  of  the  Courts  in  regard  to  this 
important  branch  of  Equity,  has  induced  their  imme¬ 
diate  publication  in  a  separate  form.  If  they  should 
not  exert  any  influence  upon  the  points  at  issue,  yet, 
by  collecting  and  arranging  the  cases,  and  extracting 
the  decided  points,  they  may  facilitate  an  examination 
of  the  doctrine,  with  a  view,  either  to  ascertain,  if 
that  be  possible,  what  it  now  is,  or  to  determine  what 
it  ought  to  be. 
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SEPARATE  ESTATE 


AND 

^Restraint  upon  Anticipation. 

— ♦ — 

N O  doctrine,  perhaps,  was  thought  to  be  more  perfectly  settled 
than  the  doctrine  of  separate  estate  and  restraint  upon  anticipa¬ 
tion,  till  some  recent  cases,  more  especially  Newton  v.  Reid  and 
Massey  v.  Parker  (a),  involved  the  whole  subject  in  confusion. 

The  doctrine  was  this: — a  gift  of  the  income  of  real  or 
personal  property,  whether  by  deed  or  by  will,  in  favour  of  a 
woman  for  life  for  her  separate  use,  exempt  from  the  control  of 
any  husband,  was  effectual  to  secure  to  her  the  sole  dominion  over 
the  psaperiy-,  and  that ,  if  married  at  the  time  of  the  gift,  during 

A 

the  then  existing  and  every  future  coverture,  otherwise  during 
every  future  coverture.  If  to  such  a  disposition  were  annexed 
a  clause  restraining  anticipation,  then,  whenever  the  gift  itself 
was  operative  to  create  separate  estate,  which,  of  course,  it 
could  only  be  when  coverture  called  it  into  action,  that  restric¬ 
tion  was  also  operative  to  render  the  benefit  inalienable;  for 
the  gift  and  the  restriction  ran  quatuor  pedibus,  both  being 
derived  from  the  same  source,  founded  on  the  same  reasoning, 
and  directed  to  the  same  end  (b). 

Equity  was  the  inventress  of  the  whole  doctrine.  The  po¬ 
licy  of  protecting  women  in  a  state  of  coverture  induced  the 
Court  of  Chancery  to  confer  upon  them  the  capacity  of  sole  en¬ 
joyment;  an  anomaly,  which  was  established,  though  not  with¬ 
out  a  struggle  (c),  at  an  early  period.  In  this  instance,  Equity 

(a)  Stated  post,  22,  25. ,  •  (b)  See  2  Russ.  &  M.  205,  206. 

(c)  See  Harvey  v.  Harvey )  1  P.  Wins.  125. 

B  2 


8 


contravened,  openly  and  professedly,  the  principles  of  law; — 
the  very  object  of  the  doctrine  was  to  correct  and  control  the 
legal  consequences  of  marriage.  The  usual  method  was  to 
vest  the  property  in  trustees  for  the  separate  use  of  the  woman, 
free  from  marital  interference;  hut  the  intervention  of  trustees  is 
not  essential  («).  Thus,  a  married  woman  acquired  a  distinct 
and  independent  provision,  wholly  unaffected  hy  the  coverture. 
Equity,  having  created  this  species  of  property,  conformed  to 
the  law  hy  ascribing  to  it  the  incidents  of  property,  so  that  the 
privilege  was  not  confined  to  personal  enjoyment,  but  included 
the  full  disposing  power  of  sole  ownership  ( b ).  This  conces¬ 
sion,  however,  rendered  the  protection  inadequate ;  for  though 
the  legal  right  of  the  husband  was  taken  away,  his  moral  autho¬ 
rity  and  influence  were  not  excluded.  For  some  time  the  Court 
struggled  against  its  own  doctrine,  without  effect.  At  length,  the 
Court,  recollecting  that  separate  estate  was  purely  its  own  crea¬ 
ture,  drew  the  natural  inference  that  it  must  possess  the  right 
of  imposing  such  laws  as  would  render  this  peculiar  modifica¬ 
tion  of  property  most  conducive  to  the  purposes  of  its  crea¬ 
tion  ;  and,  so  reasoning  (c),  determined  that  a  gift  to  the  se¬ 
parate  use  of  a  woman  might  be  rendered  a  continuing  per¬ 
sonal  provision,  by  expressly  interdicting  anticipation.  This 
was  merely  a  supplemental  expedient  devised  in  the  spirit  of 
the  original  doctrine; — another  acknowledged  infraction  of  the 
rules  of  law.  Thus  Equity  completed  what  Equity  had 
begun.  The  professed  object  of  the  Court  was  to  secure  a  con¬ 
venient  provision  for  married  women.  We  are  not  now  to  in¬ 
quire  into  the  soundness  of  the  policy  which  dictated  these  de¬ 
viations  from  the  general  law.  It  is  enough,  for  our  present 
purpose,  to  shew  how  and  why  they  were  established;  and  that, 
whether  politically  wise  or  not,  they  were  at  least  practically 
acceptable  to  the  people. 

(а)  Major  v.  Lansley,  2  Russ.  &  M.  354. 

(б)  Hulme  v.  Tenant ,  ]  B.  C.  C.  16. 

(c)  11  Ves.  221,  223;  2  Mer.  487,  488;  18  Ves.  435;  Jac.  605,  606; 
2  Russ.  &  M.  205,  206. 
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But  since  Equity,  consistently  with  the  common  law,  held,  as 
a  general  rule,  that  property  carried  with  it  the  incidents  of  pro¬ 
perty,  one  of  which  was  the  ability  to  alien,  not  even  a  life  in¬ 
terest  could,  upon  ordinary  principles,  be  the  subject  of  inalien¬ 
able  enjoyment;  so  that  if  real  or  personal  estate  was  vested  in 
trustees  upon  trust  to  pay  the  income  to  a  man  for  life  for  his 
personal  maintenance,  with  the  strongest  prohibition  against 
alienation,  the  prohibition  went  for  nothing  (a).  Of  course, 
the  same  rule  must  apply  to  a  woman  in  her  single  state ;  for 
no  distinction  could  arise  from  the  difference  of  sex  ( b ).  The 
inference,  and  the  only  legitimate  inference,  to  be  drawn  from 
the  decisions  to  that  effect,  with  respect  to  the  doctrine  of  inalien¬ 
able  trusts  for  married  women,  is  obviously  this — that  such  trusts 
furnish  an  exception  to  the  general  rule  and  are  not  to  be  tried  by 
any  legal  test,  for  the  principle  of  those  decisions  would  sweep 
away  the  restraint  upon  anticipation  in  every  case,  as  effectually 
as  the  rule  which  regulates  at  law  the  relation  of  husband  and 
wife  would  destroy  every  notion  of  separate  property.  In 
truth,  these  decisions  have  no  application  to  the  point  un¬ 
der  discussion,  which  is,  not  the  competency  of  a  married  wo¬ 
man  to  alien  in  equity,  notwithstanding  an  express  prohibition, 
by  analogy  to  the  rule  of  law,  where  the  subject  and  circum¬ 
stances  are  analogous,  but  the  competency  of  a  married  woman 
to  alien  in  equity,  notwithstanding  an  express  prohibition,  by 
analogy  to  the  rule  of  law,  where  the  subject  and  circumstances 
are  not  analogous ; — where  the  policy,  principle,  and  object  of 
the  two  jurisdictions  stand  directly  opposed  to  each  other.  To 
ground  a  decision  as  to  the  efficacy  of  a  clause  in  restraint  of 
anticipation  by  a  married  woman  of  her  separate  estate  on  rea¬ 
sonings  drawn  from  the  doctrines  of  law,  is  to  make  the  gene¬ 
ral  rule  govern  the  exception. 

To  deny  altogether  at  this  day  the  validity  of  the  restraint 
upon  anticipation  would  be  a  bolder  assumption  of  authority  than 

(a)  Bi  aridon  v.  Robinson ,  post,  13.  (b)  Barton  v.  Briscoe ,  post,  17- 
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even  that  which  first  called  separate  property  into  existence;  yet 
it  would  he  better,  perhaps,  to  over-rule  than  to  unsettle  it. 
If  any  doctrine  of  the  Courts  was  ever  based  on  the  broad 
ground  of  convenience,  this  doctrine  of  separate  estate  and 
restraint  upon  anticipation  seemed  to  have  that  foundation. 
To  narrow  it  by  technical  distinctions,  is  not  only  to  deprive 
it  of  all  its  utility  and  value,  but  to  convert  it  into  a  positive 
evil.  If,  after  much  fluctuation  and  collision  of  opinion,  not 
calculated,  perhaps,  to  advance  the  character  of  the  judicature 
for  firmness  and  consistency,  the  doctrine  should  at  last 
resolve  itself  into  a  distinction  of  this  kind — that  a  gift  to  the 
separate  use  of  a  woman  not  married  at  the  making  or  the 
taking  effect  of  the  gift,  (whichever  is  to  be  the  critical  period, 
— a  point  appearing  on  reference  to  the  cases  not  to  be  defi¬ 
nitely  fixed),  will  be  effectual,  on  her  marrying,  to  create  separate 
estate,  and,  if  so  expressed,  extend  to  every  marriage  which  she 
may  contract ;  but  that  a  restriction  upon  anticipation  accompa¬ 
nying  a  gift  to  the  separate  use  of  a  woman  will  be  ineffectual, 
unless  she  be  actually  covert  at  the  making  or  the  taking  effect  of 
the  gift,  and,  if  then  actually  covert,  be  effectual  only  with  refer¬ 
ence  to  the  contemporaneous  coverture,  though  expressly  extend¬ 
ed  to  every  future  coverture;  with  this  sub-distinction,  however, 
that  a  gift  in  contemplation  of  a  particular  marriage  will  be  as  ef¬ 
fectual  as  if  made  during  the  coverture(a) — we  shall  indeed,  still 
retain  the  doctrine,  but  so  crippled  and  confused  by  arbitrary 
distinctions  as  to  be  in  a  great  measure  inadequate  to  the  ob¬ 
ject  which  induced  Equity  to  depart  so  widely  from  the  law, 
and,  in  every  other  point  of  view,  a  mischievous  anomaly. 

For  many  years,  the  practice  and  opinion  of  the  profession 
were  uniform.  It  was  never  supposed  that  coverture  or  disco- 
verture  at  the  time  of  the  making  or  taking  effect  of  the  gift  was 
a  circumstance  material  to  be  considered — that  either  the  gift 
or  the  restriction  was  less  effectual  in  the  one  case  than  in  the 

(a)  See  Knight  v.  Kvight,  6  Sim.  121.  1  Sugd.  Pow.  6th  ed.  502; 

5  Sim.  666. 
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other.  The  common  forms  of  conveyancing,  which  may  be  consi¬ 
dered  as  the  text-law  upon  the  subject,  abundantly  prove  this. 
On  what  principle,  indeed,  could  any  importance  have  been  at¬ 
tributed  to  that  circumstance?  At  law,  the  gift  and  the  restric¬ 
tion  were  bad  alike  in  every  state  of  circumstances.  The  ques¬ 
tion,  therefore,  was  in  what  cases  and  by  what  rules  Equity 
should  apply  and  administer  a  doctrine  of  its  own  invention;  a 
doctrine,  too,  from  its  very  nature  and  object,  the  reverse  of 
every  thing  legal  and  every  thing  technical?  Surely,  in  every 
case  to  which  the  policy  and  reason  of  the  doctrine  extended,  and 
by  any  rule  rather  than  the  accident  of  coincidence  in  point  of 
time  between  the  gift  and  the  coverture.  The  conveyancer  re¬ 
garded,  not  the  time  of  the  making  or  taking  effect  of  the  gift 
to  the  woman,  but  the  time  of  the  disposition  made  by  her,  when 
called  upon  to  determine  the. validity  of  her  act;  but  if  his 
attention  had  been  drawn  to  the  former  period,  he  would  hardly 
have  imagined  a  distinction  between  the  trust  and  the  restriction. 
And  what  was  there  to  suggest  the  sub-distinction  as  to  a 
gift  in  contemplation  of  a  particular  coverture,  when  it  did  not 
appear  that  the  gift  or  the  restriction  depended  for  its  validity 
on  marriage-consideration,  or  marital  assent?  Why,  in  short, 
should  it  not  have  been  taken  for  granted,  as  in  fact  it  was,  that 
Equity,  which  had  instituted  the  doctrine  without  any  intima¬ 
tion  of  these  distinctions,  would  sustain  it  to  the  whole  extent  to 
which  the  convenience  of  protecting  women  against  the  legal 
effects  of  coverture  required  it  to  be  carried?  In  wills,  as  well 
as  in  deeds,  trusts,  intended  as  a  separate  and  inalienable 
provision  for  women  not  actually  married  nor  contemplat¬ 
ing  marriage,  were  introduced  in  daily  practice  without  any 
doubt  of  their  eventual  efficacy.  Many  wills,  so  prepared,  have 
been  reconstructed  in  consequence  of  the  recent  decisions. 
Eminent  conveyancers  even  held  the  opinion  ( a )  that  a  trust  to 

(6)  Sugd.  Pow.  1st  ed.  105,  where  it  was  laid  down,  that,  by'our  law, 
an  inalienable  trust  might  be  created  in  favour  of  a  man  for  his  mainte- 
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apply  the  income  of  property  to  the  personal  maintenance  of  an 
individual,  whether  male  or  female,  married  or  unmarried,  was 
an  inalienable  benefit.  However,  it  may  be  conceded  that  the 
restriction  began  and  ended  with  the  coverture  for  the  time  being, 
and  that  an  alienation,  absolute  or  partial,  made  during  disco- 
verture,  was  valid ;  because,  in  a  state  of  discoverture,  separate 
property  could  not  exist,  and  Equity  had  not  affected  to  do 
more  than  modify  the  enjoyment  of  its  own  creature — separate 
property.  The  trust  and  the  restriction,  thus  considered,  were 
parts  of  one  disposition,  destined  to  stand  or  fall  together ;  and  it 
should  seem  that  if  more  violence  would  be  done,  yet  consistency 
would  be  better  consulted  by  holding  the  trust  ineffectual  to 
create  separate  estate,  unless  coverture  exist  at  the  time,  than 
by  holding  the  trust,  which  is  the  principal,  valid;  and  the  re¬ 
striction,  which  is  the  accessary,  nugatory. 

Before  the  late  cases,  the  only  questions  which  arose  upon  gifts 
of  this  nature  were  questions  to  be  solved  by  the  ordinary  rules 
of  construction;  questions  as  to  the  efficacy  of  the  expressions 
used  either  to  create  separate  estate  (a),  or  to  exclude  a  parti¬ 
cular  husband  only  (b),  or  to  restrain  anticipation  (c).  These 

nance.  The  person  entitled  under  a  trust  of  this  description  incumbered 
his  interest.  Mr.  Butler,  who  prepared  the  instrument  creating  the 
trust,  was  of  opinion,  that  the  charge  was  void,  and  in  consultation 
supported  his  opinion  by  citing  the  above  authority.  On  being  referred 
to  Brandon  v.  Robinson,  he  doubted  the  soundness  of  the  decision,  and 
afterwards  gave  a  written  opinion  against  the  incumbrancer.  There  was 
no  clause  of  cesser  or  gift  over.  Another  conveyancer,  of  equal  eminence, 
has  expressed  a  similar  opinion. 

(a)  Adamson  v.  Armitage ,  Coop.  283;  Prichard  v.  Ames,  Turn.  &Russ. 
222;  Ex  parte  Ray,  1  Madd.  199;  Wills  v.  Sayers,  4  Madd.  409;  Roberts 
v.  Spicer,  5  Madd.  491  ;  Massey  v.  Parker,  2  Mylne  &  K.  174.  See  Ken¬ 
sington  v.  Dollond,  lb.  184. 

( b )  Knight  v.  Knight,  6  Sim.  121;  Benson  v.  Benson,  lb.  126,  and  the 
cases  there  cited. 

(c)  Wilts  v.  Dawkins,  12  Ves.  501;  Sperling  v.  Rochfort,  8  Ves.  164; 
Parkes  v.  White,  11  Ves.  209;  Hovey  v.  Blakeman,  9  Ves.  524  cited; 
Wagstaff  v.  Smith,  9  Ves.  520;  Jones  v.  Harris,  9  Ves.  486;  Brown  v. 
Like,  14  Ves.  302;  Acton  v.  White,  4  Sim.  &  S.  429. 
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points  afforded  scope  enough  for  litigation;  but  as  the  discus¬ 
sions  upon  them  left  untouched  the  substance  of  the  doctrine, 
which  indeed  they  tacitly  affirmed,  the  inconvenience  was  no¬ 
thing  more  than  that  which  is  inseparably  incident  to  every 
written  disposition.  Now  the  late  decisions  strike  at  the  very 
principle  of  the  doctrine,  which  it  is  a  delicate  task  for  the  ordi¬ 
nary  tribunals,  committed  as  they  are  to  the  new  opinions,  to 
re-establish,  and  yet  dangerous  to  leave  in  its  present  condition. 
Since  much  of  the  confusion  appears  to  have  arisen  from  not 
having  the  cases  brought  fully  and  clearly  under  review,  we 
cannot  perhaps  more  effectually  serve  the  doctrine,  than  by  such 
a  statement  and  examination  of  them  as  will  exhibit  its  pro¬ 
gress  and  actual  state  with  reference  to  the  matter  in  contro¬ 
versy,  distinguishing  the  adjudged  points  from  what  is  merely 
extrajudicial. 

The  case  of  Brandon  v.  Robinson  (a)  is  commonly  cited  as 
the  leading  authority  against  the  restraint  upon  anticipation. 
There  a  money  fund  was  bequeathed  upon  trust  to  pay  the  income 
into  the  proper  hands  of  a  male  legatee,  or  on  his  proper  order  or 
receipt  subscribed  with  his  own  proper  hand,  to  the  intent  that 
the  same  should  not  be  grantable,  transferable,  or  otherwise 
assignable  by  way  of  anticipation  of  any  unreceived  payment. 
The  legatee  became  bankrupt,  and  his  assignees  claimed  the 
life  interest.  Lord  Eldon,  C.,  held,  that,  as  the  property  was 
given  to  the  legatee,  it  must  be  subject  to  the  incidents  of  pro¬ 
perty,  and  could  not  be  preserved  from  the  creditors,  unless 
given  to  some  one  else  on  the  act  of  alienation;  observing,  that 
the  case  of  a  married  woman,  where  Equity,  making  her  the 
owner,  might  limit  her  power,  was  very  different  from  the  case 
of  a  disposition  to  a  man,  who,  if  he  has  the  property,  has  the 
power  of  aliening.  It  is  not  necessary  for  the  present  purpose 
to  consider  whether  this  decision  was  perfectly  consistent  with 
the  notion  previously  received;  for,  as  the  case  of  the  married 
woman  is  expressly  excepted,  the  judgment  does  not  touch  the 

(a)  18  Yes.  429;  1  Rose,  197. 


Brandon 

v. 

Robinson, 
(18  Dec.  1811). 
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point  in  question ;  unless,  indeed,  it  could  be  argued  that  Lord 
Eldon,  in  speaking  of  a  married  woman,  meant  a  woman  mar¬ 
ried  at  the  time  of  the  making  or  the  taking  effect  of  the  gift. 
But  there  is  no  pretence  for  such  a  paraphrase.  The  excep¬ 
tion  goes  to  the  whole  doctrine  of  Equity  in  regard  to  separate 
estate  as  then  understood  and  applied. 

The  principle  of  Brandon  v.  Robinson,  both  as  it  regards  the 
inefficacy  of  a  simple  prohibition  against  alienation,  and  the 
efficacy  of  a  gift  over,  is  illustrated  and  confirmed  by  two  recent 
decisions,  which  will  be  most  conveniently  noticed  in  immediate 
connexion  with  this  case,  though  out  of  the  order  of  time. 
In  one  of  these  cases  (#),  A.  vested  a  money  fund  in  trustees,  in 
trust  during  the  life  of  B.,  or  during  such  part  thereof  as  the 
trustees  should  think  proper,  and  at  their  will  and  pleasure, 
but  not  otherwise,  or  at  such  other  time  or  times,  and  in  such 
sum  or  sums  as  they  should  judge  proper,  to  allow  and  pay  the 
interest  into  the  proper  hands  of  B.,  or  otherwise,  if  they  should 
think  fit,  in  procuring  for  him  diet,  lodging,  wearing  apparel, 
and  other  necessaries;  but  so  that  he  should  not  have  any  right, 
title,  claim,  or  demand,  in  or  to  such  interest,  other  than  the 
trustees  should,  in  their  or  his  absolute  and  uncontrolled  power, 
discretion,  and  inclination,  think  proper  or  expedient;  and  so  as 
no  creditor  of  his  should  or  might  have  any  lien  or  claim  thereon, 
or  the  same  be  in  any  way  subject  or  liable  to  his  debts,  dispo¬ 
sitions,  or  engagements,  with  a  direction  that  a  proportionate  part 
of  the  interest  should  be  paid  up  to  the  decease  of  B.,  and  after 
his  decease  the  fund,  and  all  savings  and  accumulations,  should  be 
in  trust  for  his  children  &c.  B.  became  bankrupt.  Sir  Lancelot 
Shadwell,  V.  C.,  held,  that  his  assignees  were  entitled  to  the 
life  interest ;  being  of  opinion  that  there  was  no  direction  to  with¬ 
hold  and  accumulate  any  portion  of  the  interest  during  the  life  ( b ) 
of  B.  This  case  proves  at  least,  that  an  accumulation  of  words  is 

(a)  Snowden  v.  Bales,  6  Sim.  524,  (17th  April,  1834). 

(5)  39  &  40  Geo.  3,  c.  98. 
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vain;  for  the  settlor  had  brought  together,  very  conveniently  for 
the  purpose  of  adjudication,  all  the  terms  commonly  employed  to 
create  an  inalienable  life  interest.  The  result  of  this  trust  was 
an  appropriation  of  the  income  for  the  benefit  of  B.,  and  whatever 
was  destined  for  him  passed  to  his  assignees.  By  a  clause  of 
cesser  or  gift  over,  the  creditors  might  have  been  excluded,  but  the 
benefit  could  not  have  been  preserved  for  B.  personally.  Even  if 
an  option  had  been  given  to  apply  the  interest  either  for  his  benefit 
or  for  the  benefit  of  others,  though  the  assignees  could  not  then 
have  enforced  payment  to  them,  yet  the  trustees  could  not  have 
applied  any  part  of  the  income  for  his  benefit,  otherwise  than 
by  paying  it  to  the  assignees  towards  satisfaction  of  his  creditors. 
But  in  the  other  case  (a),  estates  were  devised  to  trustees,  upon 
trust  to  pay  the  rents  to  A.  for  his  own  use,  and  for  the  personal 
support  and  maintenance  of  himself  and  family  from  year  to  year 
during  his  life,  but  so  as  he  should  not  have  any  power,  by  any 
ways  or  means  whatsoever,  to  mortgage,  charge,  or  alienate  the 
use  or  any  part  thereof  by  anticipation,  it  being  the  testator’s 
meaning,  that  the  same  should  not  be  subject  or  liable  to  the  con¬ 
trol,  debts,  or  engagements  of  A.,  nor  be  liable  to  be  seized  or 
taken  by  or  for  the  use  of  any  creditor  or  creditors  of  his,  by 
virtue  of  any  extent  or  sequestration,  or  any  process  or  adjudi¬ 
cation  whatsoever,  with  a  proviso,  that,  if  A.  should  at  any 
time  in  any  manner  whatsoever  impede  or  frustrate  the  trusts 
of  the  will,  or  interfere  therewith,  or  with  the  receipt  of  the 
rents  of  the  estates  thereinbefore  directed  to  be  paid  to  him, 
then  the  rents  should  be  no  longer  paid  to  him,  but  that  his 
claim  to  the  same  should  be  forfeited,  and  that  the  trustees 
should  thenceforth,  for  the  term  of  twenty-one  years  ( [b )  from  the 
testator’s  decease,  invest  and  accumulate  the  rents,  and  stand 
possessed  of  the  accumulations  for  the  younger  children  of  A. ; 
and,  after  the  expiration  of  the  twenty-one  years,  in  case  A. 

(a)  Lewes  v.  Lewes,  G  Sim.  3 (Jt  (affirmed  by  Lord  Lyndhurst,  C.  1835). 

( b )  39  &  40  Geo.  3,  c.  98. 
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should  be  living,  upon  trust,  for  the  residue  of  A.’s  life  to  apply 
the  rents  for  the  benefit  of  A.  and  his  family,  in  manner  before 
mentioned,  or  again  invest,  so  as  to  accumulate  for  the  benefit 
of  his  children,  as  the  trustees  should  think  proper.  A.  assigned 
his  interest  to  trustees  for  payment  of  his  debts.  Sir  Lancelot 
Shadwell,  Y.  Ck,  held,  that,  as  the  assignment,  if  allowed  to 
operate,  would  have  impeded  and  frustrated  the  trusts  of  the 
will,  A.’s  interest  wholly  determined,  and  the  rents  became 
thenceforth  liable  to  be  accumulated  for  the  benefit  of  the  chil¬ 
dren.  Here,  the  direction  to  accumulate  for  the  benefit  of  other 
objects  was  in  effect  a  gift  over  on  the  act  of  alienation.  If  that 
ingredient  had  been  wanting,  all  the  expressions  so  anxiously 
interdicting  alienation  would  have  been  thrown  away.  The 
same  principle  had  been  applied  in  two  previous  cases,  which, 
in  order  to  afford  a  complete  view  of  the  authorities,  may 
as  well  be  noticed  here.  Thus  (a),  where  an  annuity  was  be¬ 
queathed  to  trustees  for  the  testator’s  son,  for  his  personal 
maintenance  and  support  during  the  whole  term  of  his  natural 
life,  and  not  on  any  account  or  pretence  whatsoever  to  be 
subject  or  liable  to  his  debts,  engagements,  charges,  or  in¬ 
cumbrances,  but  to  be  for  the  purpose  aforesaid,  from  time 
to  time,  as  and  when  the  same  should,  from  time  to  time, 
become  due  and  payable,  paid  over  into  his  proper  hands  only, 
and  not  to  any  other  person  or  persons  whomsoever,  with  a 
direction  that  his  receipt  only  for  such  annuity  should  be  a 
good  and  sufficient  discharge  to  the  trustees  for  the  same :  the 
son  became  bankrupt;  and  Sir  John  Leach,  V.  C.,  held,  that 
the  annuity  vested  in  the  assignees  ;  for,  though  the  annuity 
might  have  been  made  determinable  by  bankruptcy,  the  policy  of 
the  law  did  not  permit  property  to  be  so  limited  as  to  continue  in 
the  enjoyment  of  the  bankrupt,  notwithstanding  his  bankruptcy. 
Again  (b),  where  real  estates  were  devised  to  trustees  upon  trust, 

(a)  Graves  v.  Dolphin,  1  Sim.  66.  (1826). 

(b)  Green  v.  Spicer,  1  Russ.  &  M.  395.  (1830). 
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to -let  and  manage  the  same,  and  receive  the  rents,  issues,  and 
profits  thereof,  and  to  pay  and  apply  the  same  reuts,  issues, 
and  profits  to  or  for  the  board,  lodging,  maintenance,  support, 
and  benefit  of  the  testator’s  son,  at  such  times  and  in  such 
manner  as  they  should  think  proper,  for  and  during  the  term  of 
his  natural  life ;  it  being  the  testator’s  wish  that  the  application 
of  the  rents  and  profits,  for  the  benefit  of  his  said  son,  might  be 
at  the  entire  discretion  of  the  trustees,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor;  and  that  his  son 
should  not  have  any  power  to  sell  or  mortgage,  or  anticipate,  in 
any  way,  the  same  rents,  issues,  and  profits,  or  any  rents,  issues, 
and  profits,  dividends,  or  interests  derived  under  the  will:  A. 
took  the  benefit  of  the  Insolvent  Act,  and  his  assignee  claimed 
the  rents.  Sir  John  Leach,  M.  R.,  held,  that  A.  took  a  vested 
interest,  of  which  the  trustees  could  not  deprive  him  by  any 
exercise  of  their  discretion;  they  were  bound  to  apply  the 
rents  for  his  benefit,  and  their  discretion  was  confined  to  the 
manner  of  the  application. 

When  Brandon  v.  Robinson  is  adduced  as  an  authority  for 
the  new  doctrine,  it  is  generally  supported  by  the  case  of  Bar¬ 
ton  v.  Briscoe  (a),  where  by  deed,  for  valuable  consideration, 
the  income  of  a  money  fund  was  settled  upon  trust  to  pay  the 
income  to  such  persons  and  for  such  purposes  as  A.  then  the 
wife  of  B.  should,  notwithstanding  her  coverture,  by  writing 
signed  by  her  appoint,  but  not  so  as  to  deprive  herself  of  the 
benefit  by  sale,  mortgage,  charge,  or  otherwise,  in  the  way  of 
anticipation;  and  for  want  of  such  direction  into  her  own 
proper  hands  for  her  own  separate  and  peculiar  use  indepen¬ 
dently  of  B.  who  was  not  to  intermeddle  therewith,  nor  was 
the  same  to  be  liable  to  his  control,  debts,  or  interference; 
and  it  was  declared  that  her  receipts  for  the  dividends  should, 
notwithstanding  her  coverture,  be  sufficient  discharges.  B. 


Barton 

v. 

Briscoe. 

(12  Aug. 1822). 


(a)  Jac.  603. 
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Jones 

v. 

Salter. 

(25  May,  1815) 


the  husband  died,  and  A.  the  widow,  tenant  for  life,  and  the 
reversioner,  sought  a  transfer  of  the  fund.  Sir  Thomas  Plu- 
mer,  M.  R.,  decided,  that,  on  the  death  of  the  husband,  the 
restriction  ceased;  for  the  reasoning,  that  power  over  separate 
property,  being  the  creature  of  equity,  might  be  modified  by 
equity,  applied  only  during  the  coverture,  and  when  the  mar¬ 
ried  woman  became  discovert,  she  had  the  same  power  over 
her  property  as  other  persons.  This  case  is  simply  an  affir¬ 
mation,  not  an  extension  of  the  principle  of  Brandon  v.  Robin¬ 
son.  The  woman  was  not  married  at  the  time  of  the  dealing 
with  her  life  interest ;  the  life  interest  was  no  longer  separate 
property,  and  upon  separate  property  alone  could  the  restriction 
attach.  It  was  not  the  excepted  case.  This  decision,  if  it 
proves  any  thing,  proves  only,  that  the  protection  afforded  by 
an  inalienable  trust  is  a  favour  shewn  to  coverture,  and  not  to 
sex.  Besides,  it  should  seem,  (though  this  ground  does  not 
appear  to  have  been  taken),  that,  according  to  the  true  con¬ 
struction  of  the  instrument,  the  separate  enjoyment  and  the 
restriction  were  confined  to  the  then  existing  coverture  (a),  and, 
consequently,  that  the  case  was  destitute  of  even  that  semblance 
of  a  question  which  the  argument  raised. 

Indeed,  the  same  point,  if  point  it  may  be  called,  had  been 
decided  in  the  earlier  case  of  Jones  v.  Salter  ( [b ),  not  re¬ 
ported  till  lately.  There  the  income  of  a  money  fund  was 
bequeathed  to  A.,  the  wife  of  B.,  for  her  life,  for  her  separate 
use,  so  that  the  same  should  not  be  subject  to  the  debts,  dues,  or 
demands,  and  should  be  free  from  the  control  or  interference,  of 
B.,  or  of  any  other  husband  with  whom  she  might  at  any  time 
thereafter  intermarry,  and  without  any  power  to  charge,  en¬ 
cumber,  anticipate,  or  assign  the  growing  payments  thereof. 
B  ,  the  husband,  died,  and  A.,  the  widow,  tenant  for  life,  and 
the  reversioner,  petitioned  for  a  transfer  of  the  fund.  Sir  Wm. 


(a)  See  2  Russ.  &  M.  198. 


(6)  lb.  208. 
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Grant,  M.  R.,  after  some  consideration,  (of  which  we  are  only 
told  the  fact),  made  the  order.  Here,  it  will  be  observed,  that, 
not  only  the  existing,  but  every  future  coverture  was  expressly 
contemplated ;  and  it  may  be  thought  that  this  is  consequently  a 
stronger  case  than  Barton  v.  Briscoe.  But  the  state  of  facts 
was  the  same  in  both  cases.  In  both,  the  woman  was  sole  at 
the  time  of  the  application,  and  the  restriction  wras,  therefore, 
not  in  force.  As  the  doctrine  of  equity  grounds  itself  on  the 
disability  of  coverture,  it  neither  advances  nor  retrogrades  by  the 
effect  of  decisions  upon  acts  done  while  that  disability  did  not 
exist. 

As  a  timely  report  of  Jones  v.  Salter  would  probably  have 
prevented  Barton  v.  Briscoe ,  so  it  might  have  relieved  us  from 
Woodmeston  v.  Walker  (a).  That  case  arose  upon  the  be¬ 
quest  of  part  of  a  residue,  to  be  laid  out  in  the  purchase  of  a  life 
annuity  for  A.,  for  her  own  sole  and  separate  use  and  benefit,  and 
independent  of  any  husband  she  might  happen  to  marry,  with 
a  direction,  that  her  receipts,  notwithstanding  her  coverture, 
should  be  good  and  sufficient  discharges  for  the  same,  and  to  be 
for  her  personal  benefit  and  maintenance,  and  without  power  for 
her  to  assign  or  sell  the  same  by  way  of  anticipation  or  other¬ 
wise.  A.  was  a  widow  at  the  date  of  the  will,  and  not  having 
married  again,  applied  for  payment  of  the  fund.  Sir  John 
Leach,  M.  R.,  held,  that  A.  was  not  entitled  to  the  absolute  in¬ 
terest,  inasmuch  as  the  gift  was  subject  to  the  contingency  of  a 
future  marriage,  when  the  restriction  would  be  operative.  He 
observed,  that,  at  law,  a  wife  could  have  no  separate  estate,  and 
it  was  only  by  the  principles  of  a  court  of  equity  that  such  an 
estate  was  permitted  for  protection  against  the  legal  rights  of 
the  husband ;  that  to  give  full  effect  to  such  protection,  equity 
permitted  a  restraint  upon  the  power  of  disposition,  which  would 
be  invalid  in  any  other  case,  and  he  could  not  satisfy  himself 
that  there  was  any  substantive  distinction  between  a  present  co- 


Woodmeston 

v. 

Walker. 

(15  Aug. 1831). 


(«)  2  Russ.  &  M.  197. 
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verture  and  a  future  coverture;  it  was  a  familiar  case,  (he  added), 
that  where  the  interest  of  a  legacy  was  given  to  an  unmarried 
female  for  life,  to  her  separate  use  in  case  of  coverture,  and  the 
power  of  sale  or  anticipation  was  restrained,  then,  in  case  of  a 
future  marriage  and  a  sale  or  anticipation  of  the  interest  during 
the  coverture ,  the  court  held  that  sale  or  anticipation  void,  al¬ 
though,  by  the  terms  of  the  will,  the  life  interest  was  not  limited 
over  upon  the  event.  Now,  this  is  a  clear  and  correct  exposition 
of  the  equitable  doctrine,  but  the  court  may  be  thought  to  have 
failed  in  the  application  of  its  own  principles  to  the  facts  of  the 
particular  case,  where  there  was  no  separate  property  to  be  pro¬ 
tected,  and  where  the  right  of  absolute  ownership  was  not  as¬ 
serted  during  the  coverture.  The  decree  at  the  Rolls  was  re¬ 
versed  by  Lord  Brougham,  C.,  on  the  authority  expressly  of 
Barton  v.  Briscoe.  After  repeating  the  doctrine,  again  and  again 
laid  down,  that  equity  allows  a  restriction  to  be  imposed  on  the 
dominion  over  separate  estate,  as  a  thing  of  its  own  creation,  the 
better  to  secure  it  for  the  benefit  of  the  object ,  his  Lordship  justly 
observed,  that  the  operation  of  the  clause  against  anticipation, 
where  there  was  no  limitation  over,  rested  entirely  onits  connexion 
with  the  coverture,  and  on  its  being  applied  to  a  species  of  in¬ 
terest  which  was  itself  the  creature  of  equity,  but  that  here  there 
was  a  possibility  only  of  coverture,  and  that  the  authorities  did 
not  sanction  an  inalienable  interest  in  a  feme  sole,  (which  interest, 
till  her  marriage ,  or  after  the  husband’s  decease,  she  might 
otherwise  deal  with  at  discretion),  because  she  might  possibly 
marry;  and  as  to  the  argument,  that  the  woman  might  have  the 
property  at  her  own  disposal  till  she  married,  and  that  when  that 
event  happened,  a  sort  of  postponed  fetter  might  attach,  which 
would  fall  off  upon  her  husband’s  death,  and  be  again  imposed 
should  she  contract  a  second  marriage,  he  observed,  that  this 
would  be  a  strange  and  anomalous  species  of  estate,  and  that  it 
was  not  easy  to  conceive  by  what  process  or  contrivance  it  could 
be  effectually  created,  unless,  perhaps,  by  annexing  to  the  gift 


a  limitation  over  to  the  trustees,  to  preserve  it  for  the  woman 
during  the  successive  covertures  (a).  Now,  so  far  as  regards 
the  point  actually  decided,  this  case  carries  the  capacity  of 
alienation  no  further  than  Barton  v.  Briscoe,  and  Jones  v.  Salter, 
and  the  judgment  professedly  founds  itself  upon  the  former  case  ; 
and,  as  to  any  dicta  thrown  out  in  the  course  of  the  judgment, 
there  is  nothing  to  warrant  an  inference  that  the  court  considered 
the  gift,  in  respect  of  the  separate  enjoyment  and  restraint  on 
alienation,  as  void  in  its  creation.  On  the  contrary,  the  infer¬ 
ence  rather  is,  that  his  lordship  considered  the  restriction,  not  as 
incapable,  from  the  first,  of  effect  under  any  circumstances,  hut 
only  as  inoperative  under  the  actual  circumstances ;  and,  that,  if 
the  circumstances  had  been  different,  if  marriage  had  supplied  the 
occasion  and  reason  of  the  protection,  and  the  restriction  had  ex¬ 
isted  in  connexion  with  coverture,  the  same  judgment  would  not 
have  been  pronounced.  The  argument  that  the  interest  was  not 
absolutely  disposable,  because  it  was  subject  to  the  contingency 
of  future  coverture,  seemed  to  forget  that  the  restriction  is  a 
personal  disability,  designed  to  guard  against  a  disposition  ex¬ 
torted  by  coercion  or  yielded  to  undue  persuasion  ;  and  that  the 
contingent  personal  disability  of  coverture  could  no  more  impair 
the  capacity  of  the  legatee  to  dispose  of  whatever  interest  was 
bequeathed  to  her,  than  contingent  liability  to  attainder  for  felony 
can  prevent  a  man  from  making  a  good  title  to  his  estate. 
And  writh  respect  to  the  device  of  a  direction,  that,  when  she 
became  covert,  it  should  vest  toties  quoties  in  trustees  for  her  se¬ 
parate  use,  without  power  to  anticipate,  the  answer  is,  that, 
although  the  gift  were  made  wholly  dependant  on  the  contin¬ 
gency  of  marriage,  as,  if  the  fund  were  given,  in  case  A.,  a  feme 
sole,  shall  marry,  to  trustees  for  her  separate  use,  without  power 
of  anticipation,  still,  the  benefit  of  this  contingent  gift  would  be  a 
present  interest  in  her,  and  of  course  disposable  by  her,  being 


(a)  But  see  Brown  v.  Pocock ,  post,  25. 


2  *2 


sole.  The  difference  would  be  formal,  not  substantial.  By  a 
gift  over,  or  clause  of  cesser  on  alienation,  the  immediate  taker 
is  prevented  from  making  an  absolute  disposition,  because  he 
cannot  dispose  of  an  interest  not  his;  but  to  hold  that  a  woman, 
in  her  single  state,  is  incompetent  to  dispose  of  her  interest 
under  a  gift  to  herself  in  the  married  state,  would  be  to  contra¬ 
dict  the  principle  of  Brandon  v.  Robinson,  which  annexes  the 
jus  disponendi  to  property,  in  its  most  extensive  sense,  and  as 
one  of  its  inseparable  incidents.  Technical  difficulties  may  be 
overcome  by  technical  devices,  but  from  the  effect  of  general 
principles  no  artifice  can  escape. 

Newton  We  are  still  without  any  hint  of  the  notion  that  unless  cover- 

V 

Reid,  ture  exist  at  the  time  when  the  gift  is  made  or  takes  effect,  separate 
(2  Dec.  1830).  x 

property  and  restraint  upon  anticipation  are  things  impossible. 
But  we  now  proceed  to  the  case  of  Newton  v.  Reid  (a),  which 
was  adjudged  before  Woodrneston  v.  Walker ,  but  not  reported  till 
after  that  case,  nor  cited  in  it.  The  question  arose  upon  the 
bequest  of  a  money  fund,  to  be  laid  out  in  purchasing  an  annuity, 
to  be  held  by  trustees,  from  time  to  time,  during  the  life  of  A., 
a  single  woman,  and  to  pay  and  apply  the  same  half-yearly  into 
the  proper  hands  of  A.,  whose  receipt  alone,  from  time  to  time, 
notwithstanding  any  husband  she  might  thereafter  have,  should 
be  a  sufficient  discharge,  it  being  the  testator’s  express  desire 
that  the  annuity  should  not  be  subject  to  the  debts,  management, 
control,  will,  or  engagements  of  any  husband  she  might  have, 
but  that  she  should  not  be  at  liberty,  in  any  way  whatsoever,  to 
sell,  assign,  or  any  way  dispose  of  the  annuity,  or  if  she  did  so, 
he  declared  such  sale  void  and  of  no  effect ;  his  intention  being, 
if  any  accident  in  life  should  unfortunately  happen  to  her,  that 
she  should  be  kept  from  want.  A,  married,  (whether  before  or 
after  the  testator’s  death  does  not  clearly  appear,  but  it  is  pre¬ 
sumed  after),  and  she  and  her  husband  assigned  the  annuity  for 
securing  a  debt,  and  afterwards  petitioned  to  have  the  fund  ap- 


(a)  4  Sim.  141. 
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plied  in  payment  of  the  debt  and  the  residue  paid  to  the  husband. 
The  only  case,  appearing  to  have  been  cited,  was  Barton  v. 
Briscoe.  Sir  Lancelot  Shadwell,  V.  C.,  held,  that,  the  annuity 
not  having  been  given  over  upon  alienation,  the  restrictions 
were  void.  The  report  is  ex  relatione,  very  short  and  unsatis¬ 
factory.  We  collect,  however,  from  expressions  of  the  same 
learned  judge  in  subsequent  cases,  that,  whatever  may  he  thought 
of  Newton  v.  Reid ,  it  is  supported  by  the  decision  of  the 
Lord  Chancellor,  in  Woodmeston  v.  Walker  (a);  that  New¬ 
ton  v.  Reid  only  went  to  this,  that  the  restriction  on  aliena¬ 
tion  was  rendered  ineffectual  by  the  context  of  the  will  (6); 
that,  the  policy  of  the  law  being  in  favour  of  the  power  to  as¬ 
sign,  the  courts  will  not  permit  that  power  to  be  restrained  by 
a  fetter,  which  is  to  take  effect  on  a  subsequent  marriage;  and 
that  Newton  v.  Reid ,  as  well  as  Barton  v.  Briscoe ,  proceeded 
on  this  principle  (c).  How  the  context  of  the  will  rendered  the 
restriction  ineffectual,  is  not  very  apparent;  and  what  Barton 
v.  Briscoe  and  Woodmeston  v.  Walker  really  decided,  was,  not 
that  the  fetter  was  void  in  its  creation,  but  that  it  was  de¬ 
feated  in  event  (the  woman  not  being  married  when  the  jus 
disponendi  was  exercised) ;  and  that  present  capacity  to  assign 
could  not  be  impaired  by  a  clause  importing  possible  future  in¬ 
capacity.  But  in  Newton  v.  Reid,  the  woman  was  married 
when  the  jus  disponendi  was  sought  to  be  exercised.  The  cases 
were,  therefore,  different  in  the  very  point  which  constitutes 
distinction;  the  difference,  indeed,  would  seem  to  be  as  wide  as 
this — that  in  Barton  v.  Briscoe,  the  state  of  facts  requisite,  ac¬ 
cording  to  the  commonly  received  doctrine,  to  give  effect  to  the 
restriction  had  ceased,  while  in  Newton  v.  Reid,  that  state  of 
facts  existed.  The  general  “policy  of  the  law”  is  not  disput- 

(a)  In  Knight  v.  Knight,  6  Sim.  121. 

( b ) '  In  Benson  v.  Benson,  6  Sim.  126. 

(c)  In  Davies  v.  Thorny  croft,  6  Sim.  423,  stated  post,  28. 
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ed.  The  true  question  was,  whether  Equity  had  not,  in  regard 
to  the  subject  before  the  court,  a  policy  peculiar  to  itself? 

Brown  The  case  next  in  order,  is  Brown  v.  Pocock  ( a ),  before  the 
vZocic,  Lord  Chancellor.  There  the  income  of  a  money  fund  was  given 
(3iMay,i833).  ^  ^  a  single  woman,  for  life,  and  in  case  she  should  marry,  one 

third  was  directed  to  be  held  in  trust  for  her  sole,  separate,  and 
peculiar  use  during  her  life,  and  the  dividends  and  interest 
thereof  to  be  paid  to  her  accordingly,  but  not  by  way  of  an¬ 
ticipation,  independent  of  any  husband  whom  she  might  marry. 
A.,  being  unmarried ,  assigned  her  interest  for  securing  an  an¬ 
nuity.  She  afterwards  married,  and  the  annuitant  petitioned  for 
payment  of  his  annuity  out  of  the  fund;  but  Sir  J.  Leach,  M.  R., 
declined  to  make  the  order  ( b ).  On  appeal,  Lord  Brougham, 
C.,  made  the  order;  observing,  that  there  was  no  gift  over;  that 
the  legatee  was  not  a  feme  covert,  either  at  the  date  of  the  will, 
or  at  the  death  of  the  testatrix,  or  at  the  date  of  the  assignment ; 
that,  to  refuse  the  order,  would  be  to  over-rule  Barton  v.  Briscoe , 
Woodmeston  v.  Walker ,  and  Newton  v.  Reid ;  that  Newton  v. 
Reid  was  a  much  stronger  decision,  for  there  the  assignment 
was  made  while  the  legatee  was  a  feme  covert;  and  that  the 
only  difference  in  fact  between  the  principal  case  and  Woodmes¬ 
ton  v.  Walker  was,  that  there  the  legatee  was  not  married, 
which  made  no  difference  in  principle,  as  she  made  the  assign¬ 
ment  when  sole.  This  decision  clearly  stands  on  the  same  foun¬ 
dation  with  Brandon  v.  Robinson ,  Jones  v.  Salter ,  Barton  v. 
Briscoe,  and  Woodmeston  v.  Walker;  and  is  in  effect  a  mere 
reiteration  of  the  same  doctrine.  It  certainly  recognises  Newton 
v.  Reid;  not  questioning  its  soundness,  but  at  the  same  time 
resting  the  decision  in  the  principal  case  on  the  circumstance  of 
the  legatee  being  unmarried  at  the  date  of  the  assignment, 
which,  if  Newton  v.  Reid  had  been  settled  law,  would  have  been 
not  only  unnecessary  but  inexpedient.  Perhaps,  the  general 

(a)  2  Russ.  &  M.  210. 

( b )  2  Mylne  &  Keen,  189. 
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expression  of  surprise  which  Newton  v.  Reid  had  elicited,  had 
reached  the  Lord  Chancellor’s  Court. 

The  case  of  Brown  v.  Pocock(«)  again  presents  itself  under 
a  different  aspect.  A.  married ,  and  having  with  her  husband 
contracted  to  sell  an  annuity,  to  be  secured  on  her  life  interest, 
they  petitioned  for  payment  of  the  dividends  to  the  annuitant. 
Sir  Lancelot  Shadwell,  V.  C.,  made  the  order,  without  remark ; 
Sir  Edward  Sugdeu,  as  counsel  for  the  petitioners,  representing 
(according  to  the  report),  that  it  had  been  decided,  that,  a  gift  for 
the  separate  use  of  a  woman  without  anticipation  will  not  prevent 
alienation  by  her,  unless  it  is  made  with  reference  to  a  mar¬ 
riage  then  in  contemplation :  a  position  certainly  not  sustained 
by  any  of  the  previous  adjudications,  except  Newton  v.  Reid, 

But  the  innovations  upon  the  old  doctrine  did  not  stop  at  the 
restraint  upon  anticipation.  The  case  of  Newton  v.  Reid  gave 
the  jus  disponendi  incident  to  property,  notwithstanding  that 
coverture  had  supervened ;  but  the  case  of  Massey  v,  Parker  (b) 
took  away  the  property  itself,  and  so  removed  the  whole  subject 
of  contention.  There  a  testatrix  gave  to  A.,  a  single  woman, 
the  full  interest  of  all  monies  not  otherwise  bequeathed,  the  in¬ 
terest  to  be  for  and  under  the  sole  (c)  control  of  A,,  the  property 
to  be  divided  for  the  use  of  the  surviving  issue,  and  A.’s  mother 
was  to  have  no  control  whatever  over  this  property.  The  lan¬ 
guage  of  the  will  was  very  informal.  A.  was  unmarried  at  the 
date  of  the  will  and  the  death  of  the  testatrix,  but  afterwards 
married  B.,  who  took  the  benefit  of  the  Insolvent  Debtors  Act, 
and  his  assignees  claimed  the  interest  bequeathed  to  A.  Two 
points  were  raised — first,  whether  an  intention  to  give  the  pro¬ 
perty  to  the  separate  use  was  sufficiently  expressed ;  secondly, 
whether,  if  expressed,  it  could  have  effect.  Sir  C.  Pepys, 
M.  R.,  was  of  opinion,  that  the  will  did  not  give  the  interest 

(а)  5  Sim.  663. 

(б)  2  Mylne  &  K.  174. 

(c)  See  Adamson  v.  Armitage ,  Coop.  283;  19  Ves.  416;  Ex  parte  Ray, 

Madd.  199. 


Brown 
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Pocock, 

(8  Dec.  1834). 


Massey 

v. 

Parke r, 
(17NOV.1834). 
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to  A.  separate  from  the  husband;  but  that  the  words  “  sole 
control”  were  used  with  reference  to  the  possible  control  of  the 
mother.  Though  this  seemed  to  dispose  of  the  case,  the  court 
thought  it  “  not  material  to  say  much  upon  it,”  but  entered  upon 
an  elaborate  consideration  of  the  second  point,  of  which  the  short 
result  is,  that  if  property  be  given  to  the  separate  use  of  a  woman 
not  married  when  the  gift  takes  effect,  it  will  belong,  on  her  sub¬ 
sequent  marriage,  to  her  husband;  on  this  principle — that,  as  be¬ 
fore  marriage,  she  had  the  absolute  dominion,  and  might  have 
given  the  property  to  whom  she  pleased,  it  must  be  considered 
that  she  gave  it  by  the  act  of  marriage  to  the  husband.  The 
judgment  assumes  that  the  very  point  was  decided  in  Newton  v. 
Reid.  Separate  estate  is  treated  throughout  as  a  fettered  and  not, 
as  it  has  usually  been  considered,  as  a  privileged  and  protected 
interest.  It  is  fettered  only  when  anticipation  is  prohibited. 
The  judgment,  however,  may  be  treated  as  standing  on  the  first 
point;  and  from  any  difficulties  which  the  dicta  on  the  second 
point  were  calculated  to  produce,  we  appear  to  be  relieved  by 
the  cases  remaining  to  be  considered. 

Anderson  The  position,  which  Massey  v.  Parker  went  to  unsettle, — 

V. 

Anderson,  that  a  gift  to  a  woman  for  her  separate  use  is  effectual  to  confer 
the  right  or  privilege  of  sole  ownership  whensoever  the  gift  and 
the  state  of  coverture  may  happen  to  co-exist,  although  the  co¬ 
verture  should  supervene  after  the  gift  shall  have  taken  effect, 
is  affirmed  by  the  concurring  judgments  of  Sir  John  Leach  and 
Lord  Eldon,  in  the  case  of  Anderson  v.  Anderson  («),  decided 
before,  but  reported  subsequently  to  Massey  v.  Parker.  There, 
leaseholds  for  years  were  bequeathed  to  a  female,  unmarried  at 
the  making  of  the  will,  and  at  the  death  of  the  testator,  for  her 
separate  use.  She  afterwards  married,  having,  during  the 
treaty,  insisted  on  a  settlement  of  the  property  to  her  separate 
use,  which  the  intended  husband  positively  refused,  in  terms 
which  put  the  argument  of  fitness  and  policy,  rudely  indeed, 


(a)  2  Mylne  &  K.  457. 
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but  strongly : — “  Miss  Diana ,  I  have  taken  our  business  into 
consideration,  and  have  to  inform  you,  respecting  the  houses, 
I  shall  not  sign  any  thing  about  them.  If  you  cannot  trust  me 
with  the  houses,  I  think  you  would  be  to  blame  to  trust  yourself. 
I  think  it  is  averse  to  reason;  I  think  it  makes  a  man  look 
submissive,  and  a  woman  tyrannical,  for  to  take  upon  herself  the 
management  of  houses  when  she  has  a  husband.”  The  marriage 
took  place  without  any  settlement;  the  wife  filed  her  bill,  praying 
an  assignment  of  the  property  to  a  trustee  for  her  separate  use, 
and  an  injunction  to  restrain  her  husband  from  receiving  the 
rents.  Sir  John  Leach,  V.  C.,  granted  this  injunction;  amotion 
to  discharge  the  order  was  refused  by  Lord  Eldon,  C.,  with 
costs;  and,  lastly,  a  decree  was  pronounced  by  Sir  John  Leach, 
M.  R.,  referring  it  to  the  master  to  approve  of  a  trustee  for 
the  wife,  and  directing  all  proper  parties  to  assign  to  such  trustee. 
This  case,  therefore,  was  a  solemn  adjudication  of  the  highest 
authority,  upon  the  doctrine,  so  far  as  concerns  the  creation  of 
separate  estate  by  a  gift  taking  effect  before  the  coverture. 

When  the  attention  of  the  Vice-Chancellor  was  called,  in  the 
late  case  of  Benson  v.  Benson  («),  to  the  application  made  in  Mas¬ 
sey  v.  Parker ,  of  his  decision  in  Newton  v.  Reid ,  his  Honour 
intimated  a  strong  opinion  in  favour  of  the  efficacy  of  the  gift  to 
create  separate  property ;  asking  whether,  if  a  father  devised 
to  trustees,  for  the  separate  use  of  an  infant  daughter,  who 
attained  twenty-one  and  married,  the  husband  could  file  a  bill  to 
have  the  legal  estate  conveyed  to  him ;  and  observing,  that  it 
was  very  important  to  persons  having  daughters  and  female 
relations  whose  interests  it  might  be  necessary  to  protect,  that 
the  principle  contended  for  should  not  be  established  till  the 
subject  had  been  well  considered;  that  regard  ought  also  to  be 
had  to  the  practice  of  conveyancers,  which  had  sanctioned, 
for  more  than  a  century,  trusts  like  those  now  questioned ;  and 
when  the  doctrine  of  Massey  v.  Parker ,  that  the  marriage  is 


(a)  6  Sim.  126,  (20th  Jan.  183?). 
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in  effect  an  assignment  of  the  wife’s  property  to  the  husband  was 
urged,  the  learned  judge  denied  that  such  was  the  law,  for,  if  the 
husband  did  not  assign  the  chattels  real  of  the  wife,  they 
survived  to  her  on  his  death;  and  so,  if  he  did  not  recover 
during  the  coverture  her  choses  in  action,  they  survived  to  her, 
and  if  she  died  in  his  lifetime,  he  must  take  out  administration 
to  her.  It  does  not  appear  to  have  struck  the  Vice-Chancellor, 
that  parental  solicitude  was  equally  alive  to  the  fate  of  the 
restriction  upon  anticipation;  that  it  formed  part,  an  essential 
part,  of  the  equitable  scheme  of  protection,  and  rested  on  the 
same  principle  and  the  same  practice.  It  was  not  necessary, 
however,  to  decide  the  point  in  Benson  v.  Benson,  since  there 
the  trust  was  held  to  be  confined  to  a  coverture  which  had  ceased. 

Davies  But  in  Davies  v.  Thorn YCROFT  (a),  the  Vice-Chancellor 

v. 

Thomycroft,  unhesitatingly  determined  the  precise  point.  There  a  testatrix 
gave  a  capital  sum  to  A.,  for  her  own  sole  and  separate  use, 
independent  of  any  husband  she  might  marry.  A.  was  single 
at  the  date  of  the  will  and  death  of  the  testatrix,  but  afterwards 
married,  and  continuing  covert,  assigned  the  legacy  for  a  valua¬ 
ble  consideration.  The  Vice-Chancellor  held,  that  separate 
estate  was  well  created  by  the  bequest;  he  had  not  the  slightest 
doubt  upon  the  question;  he  always  understood,  that  it  was 
lawful  to  give  property  to  the  separate  use  of  a  woman,  married 
or  unmarried,  and  the  practice  of  the  profession  had  been  ac¬ 
cording  to  that  opinion,  without  any  variation ;  that  the  present 
Lord  Chancellor,  in  Massey  v.  Parker,  seemed  rather  to  be 
addressing  himself  to  the  question,  whether  there  can  be  a  re¬ 
straint  upon  anticipation,  than  to  the  question,  whether  there 
can  be  a  limitation  to  the  separate  use  of  a  woman ;  that  the  cases 
of  Newton  v.  Reid,  Barton  v.  Briscoe,  Jones  v.  Salter,  Wood- 
mesion  v.  Walker,  and  Brown  v.  Pocock,  were  all  cases,  in 

(a)  6  Sim.  420,  (13th  Feb.  1836) ;  andsee  Johnson  v.  Freetli ,  lb.  423,  n., 
(2nd  March,  1836),  where  the  same  doctrine  was  laid  down  by  the  same 
judge. 
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which  the  only  question  was,  whether,  if  the  court  admits  property 
to  be  settled  to  the  separate  use  of  a  woman,  it  will  also  admit 
of  her  being  restrained  from  disposing  of  it.  This  does  not  ap¬ 
pear  to  be  a  perfectly  correct  representation,  either  of  the  Lord 
Chancellor’s  judgment  in  Massey  v.  Parker ,  or  of  the  point  ad¬ 
judged  in  the  other  cases  here  cited.  As  to  Massey  v.  Parker , 
it  might  be  agreeable  to  judicial  courtesy  to  consider  the  court 
as  there  addressing  itself  to  the  restraint  upon  anticipation,  but 
is  it  possible  to  reconcile  that  view  with  the  facts  of  the  case 
and  the  language  of  the  judgment? — which  was  a  written  judg¬ 
ment  (a).  In  Massey  v.  Parker ,  there  were  expressions  which 
might  be  taken  to  create  separate  estate,  hat  there  was  no  ex¬ 
pression  which  could  possibly  he  taken  to  restrain  anticipation. 
The  Lord  Chancellor  held,  first,  that  an  intention  to  create  sepa¬ 
rate  estate  was  not  expressed;  then,  secondly,  and  of  course 
extra-judicially,  proceeded  to  shew,  that,  if  it  had,  the  intention 
would  have  failed;  stating  most  distinctly  and  unequivocally 
his  opinion,  that  property  could  not  be  effectually  given  to  the 
separate  use  of  a  married  woman,  unless  married  at  the  time  of 
the  gift.  It  is,  perhaps,  enough  to  say,  that  his  lordship’s 
observations  on  the  second  point  were  extra-judicial,  without 
pushing  our  anxiety  to  distinguish  Massey  v.  Parker  from 
Davies  v.  Thornycroft,  so  far  as  to  apply  the  bulk  of  the  rea¬ 
soning  in  Massey  v  Parker  to  an  ingredient  of  which  the  case 
was  apparently  destitute.  Massey  v.  Parker  may  be  viewed 
as  a  carrying  out  of  the  doctrine  of  Newton  v.  Reid, — as 
reducing  the  trust  and  the  restriction  to  the  same  predicament; 
but  Davies  v.  Thornycroft,  and  the  dicta  of  Massey  v.  Parker, 
can  by  no  ingenuity  be  reconciled.  And  with  rtrpect  to  the 
other  cases  cited  in  Davies  v.  Thornycroft,  they  were  all,  ex¬ 
cept  Newton  v.  Reid,  and  Brown  v.  Pocock  before  the  V.  C., 
simply  decisions  that  the  trust  and  the  restriction  went  for  nothing, 
because,  at  the  time  of  the  disposition  made  hy  the  woman ,  she 


(a)  6  Sim.  424. 
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was  discovert ,  and  consequently  not  in  a  condition  to  have 
separate  estate ;  while  the  two  excepted  cases  were  decisions,  that 
although  at  the  time  of  the  disposition  made  by  the  woman, 
(or,  what  is  the  same  thing,  at  the  time  of  her  seeking  to  ope¬ 
rate  on  the  property),  she  was  actually  covert,  yet  the  restriction 
went  for  nothing,  because,  at  the  time  of  the  malting  of  the  gift, 
or,  of  its  first  taking  effect,  she  was  discovert.  To  class  these 
cases  together  is,  therefore,  to  blend  things  perfectly  distinct  in 
their  facts,  their  principles,  and  their  consequences. 

The  Lord  Chancellor  has  not  again  adjudicated  upon  the 
subject;  though  it  was  fully  before  him  in  the  late  case  of 
Stiffe  v.  Everitt  ( a ).  There,  the  gift  was  by  will,  to  the  sepa¬ 
rate  use  of  a  woman,  not  married  at  the  date  of  the  will  or  the 
testator’s  death,  without  power  of  anticipation ,  but  with  power 
by  deed  or  will  to  appoint  generally,  and  without  prejudice  to 
her  life  interest,  the  capital  of  the  fund:  she  married,  and  the 
fund  being  in  court,  she  and  her  husband  petitioned  for  a 
transfer  to  the  husband  absolutely,  the  wife  offering  to  execute 
an  absolute  appointment  in  his  favour.  The  counsel  for  the 
petitioners  contended,  that  her  life  interest,  coupled  with  the 
power,  gave  her  the  whole  interest,  which  the  husband,  with  her 
concurrence,  might  reduce  into  possession  ;  but  his  lordship  re¬ 
fused  the  order,  on  the  ground,  that,  where  a  life  interest  is 
given  to  a  married  woman,  and  “  not  settled  to  her  separate  use,” 
the  husband  cannot  effectually  dispose  of  her  entire  life  interest, 
seeing  that  she  may  outlive  her  husband,  and  then  as  to  such 
part  of  it  as  would  be  enjoyed  by  her  after  her  coverture  de¬ 
termined,  her  interest  would  be  reversionary  only,  and  not 
assignable  (b)  by  the  husband  (c);  but  his  lordship  did  not 
otherwise  notice  the  discussion  on  the  more  important  point, 

(a)  1  Mylne  &  Craig,  37,  (23rd  Jan.  1836). 

( b )  As  to  the  wife’s  equity  for  a  provision  out  of  her  life  interest  as 
against  the  husband’s  particular  assignee,  see  5  Madd.  149;  1  Russ.  71,  n. ; 

2  Mylne  &  K.  184. 

(c)  Purdew  v.  Jackson ,  1  Russ.  1 ;  Honner  v.  Morton,  3  Russ.  65. 
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than  by  observing,  that,  when  the  petition  came  on  to  be  heard, 
it  was  assumed  that  the  only  question  was  the  authority  of  some 
late  decisions  with  respect  to  property  left  to  the  separate  use 
of  a  woman  not  married  at  the  time. 

The  questions  in  Stiff e  v.  Everitt  seemed  to  arise  in  the  fol¬ 
lowing  order — 1.  Whether  the  trust  for  the  separate  use  of  the 
wife  was  a  nullity,  which  depended  upon  the  soundness  of  Mas¬ 
sey  v.  Parker,  considered  as  adjudicating  upon  that  point;  2.  If 
the  trust  was  valid,  then  whether  the  restriction  was  a  nullity, 
which  depended  upon  the  soundness  of  Newton  v.  Reid; — sup¬ 
posing  Massey  v.  Parker  not  to  have  destroyed  the  sole  domi¬ 
nion,  and  Newton  v.  Reid  to  have  broken  the  fetter,  the  prayer 
of  the  petition  was  sustained,  and  the  court  relieved  from  con¬ 
sidering — 3.  If  the  trust  was  a  nullity,  according  to  Massey  v. 
Parker,  and  the  restriction,  therefore,  an  absurdity,  without  the 
aid  of  Newton  v.  Reid ,  thus  stripping  the  gift  of  its  special  cir¬ 
cumstances,  then  whether  the  wife’s  quasi  contingent  rever¬ 
sionary  interest  in  her  vested  life  interest  in  possession  pre¬ 
sented  an  obstacle  to  the  transfer?  The  first  and  second  ques¬ 
tions  only  were  discussed  at  the  bar ;  the  third  and  last  ques¬ 
tion  only  was  adverted  to  by  the  court. 

Considering  the  extreme  embarrassment  arising  from  the  un¬ 
settled  state  of  this  doctrine,  and  how  much  it  concerns  both 
the  profession  and  the  public  that  no  judicial  doubt  should  rest 
upon  it,  it  is  certainly  matter  of  regret,  that  Stiffe  v.  Everitt 
should  have  been  disposed  of  by  the  suggestion  of  doubts  upon 
another  point,  which  is  also  left  in  the  same  questionable  state. 
We  may  here  apply  the  observation  of  Lord  Eldon,  that,  when  a 
case,  involving  a  point  of  much  importance,  stands  on  contrary 
decisions  in  two  courts,  it  is  impossible  to  estimate  the  mischief 
that  would  ensue  to  property  if  it  were  left  in  doubt  (a).  As 
the  matter  now  stands,  the  Lord  Chancellor  has  recognised  the 
authority  of  the  judgment  in  Newton  v.  Reid,  but  that  recognition 


(a)  4  Bligh’s  Pari.  R.  0.  S.  105. 


32 


must  be  considered  as  grounded  on  his  Lordship’s  own  inter¬ 
pretation  of  its  principle  and  tendency;  while  the  Vice  Chancellor 
has  judicially  over-ruled  that  very  interpretation  of  his  decision, 
without  eliciting  from  the  Lord  Chancellor  any  further  expression 
of  opinion. 

The  doctrine  of  non-anticipation  by  a  married  woman  of  her 
separate  income  is  treated  as  an  unnatural  curb  upon  the  rights 
of  property.  But  the  fact  already  adverted  to,  that,  until  the 
case  of  Brandon  v.  Robinson ,  eminent  lawyers  entertained  and 
acted  upon  the  opinion,  that  an  inalienable  trust  for  the  per¬ 
sonal  benefit  of  any  individual  might  be  well  created,  rather 
shews  a  tendency,  in  the  present  disposition  of  the  courts,  to 
abridge  what  was  long  understood  to  be  one  of  the  rights  of  pro¬ 
perty — the  power  of  qualifying  the  gift  of  a  life  interest  in  re¬ 
gard  to  the  capacity  of  alienation.  It  is  said,  indeed,  that  the 
policy  of  the  law  favours  alienation ;  that  property  should  carry 
with  it  the  incidents  of  property,  and  that  the  restriction  is, 
therefore,  to  be  discountenanced.  But  this  argument  has  a 
double  aspect.  When  the  owner  is  prevented  from  creating  an 
inalienable  trust,  the  proprietary  right  is  circumscribed.  That 
right  is  then  most  ample  and  most  free,  when  the  donor  may 
prescribe  the  terms  of  his  donation,  and  make  his  will  the  only 
measure  of  his  bounty.  But,  without  some  limit,  the  indul¬ 
gence  would  defeat  itself;  for  the  mass  of  property  would  be 
strictly  settled.  That  limit  is  fixed,  in  this  country,  as  to  the 
corpus,  by  the  rule  against  perpetuities  ( a ),  and,  as  to  the  in¬ 
come,  by  the  statute  against  accumulation  ( b ).  Before  that 
statute,  the  income  might  have  been  impounded,  from  mere  ca¬ 
price,  during  the  longest  of  any  given  number  of  lives  in  being 
and  twenty  one  years  (c),  for  the  policy  of  the  law  did  not  forbid 

(а)  See  Cadell  v.  Palmer ,  Bligh’s  Pari.  R.  N.  S.  202. 

(б)  39  &  40  Geo.  3,  c.  98. 

(c)  As  a  child  en  ventre  sa  mere  is,  in  legal  contemplation,  a  child  in 
being,  it  seems  inaccurate  to  superadd  “  and  a  few  months  ”  for  the  period 
of  gestation. 
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that  species  of  settlement;  yet  it  came  to  be  considered,  that 
the  appropriation  of  income  to  the  personal  use  of  an  individual 
for  the  shortest  period,  offends  against  the  policy  of  the  law. 

It  might  have  been  originally  consistent  with  policy,  not  to 
permit  the  existence  of  separate  estate,  or  not  to  permit  it  to 
exist  without  all  the  incidents  of  property ;  or,  with  justice,  that 
its  existence  should  depend  on  the  assent  of  the  husband; 
or,  with  convenience,  that  it  should  always  take  the  same 
form  and  be  attended  with  the  same  consequences ;  but  it  could 
never  have  been  either  convenient,  just,  or  politic,  that  the  dis¬ 
tinction  in  question  should  be  established: — a  distinction  which 
imposes  on  the  husband,  a  stranger  to  the  gift,  submission  to  the 
separate  dominion,  but  leaves  the  donee  at  liberty  to  reject  one 
important  term  of  the  donation. 

The  objection  to  the  restriction,  when  created  before  marri¬ 
age,  must  be  founded  either  on  some  technical  notion,  or  on  some 
ground  of  policy.  But  it  is  impossible  to  suggest  any  technical 
difficulty  in  regard  to  a  matter  so  purely  equitable ;  and  every 
argument  of  policy  tells  more  strongly  against  the  trust,  which 
destroys  the  marital  right,  and  disturbs  that  policy  in  regard 
to  the  nuptial  relation  of  which  the  law  has  ever  been  so  jealous, 
than  against  the  restriction,  which  merely  excludes  the  marital 
influence,  and,  by  extending  over  the  trust  its  protecting  check, 
completes  the  equitable  scheme. 

It  is  said  that  the  husband  may  be  considered  as  adopting 
the  trust  by  the  marriage  (a).  Why  not  the  restriction,  too? 
But,  in  truth,  there  is  no  adoption,  correctly  so  termed.  The 
trust  is  rather  imposed  upon ,  than  adopted  by  the  husband.  Of 
this  we  have  a  practical  illustration  in  Anderson  v.  Anderson. 
Assent  or  privity  on  the  part  of  the  intended  husband  was  never 
considered  necessary;  the  trust  may  or  may  not  be  communi¬ 
cated  to  him,  though  there  must  be  no  fraudulent  concealment. 
If  it  were  otherwise,  the  whole  character  of  the  doctrine  would 


(a)  1  Sugd.  Pow.  6th  ed.  208. 
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be  changed;  the  trust  would  have  its  inception  in  the  husband’s 
contract,  and  found  itself  upon  the  marriage  consideration.  The 
great  convenience  and  value  of  the  doctrine,  as  it  stood  when 
the  trust  and  the  restriction  were  equally  binding,  consisted  in 
the  very  circumstance  of  its  being  unnecessary  to  consult  the 
husband.  An  effectual  settlement  was  already  made.  As¬ 
suming  that  the  restriction,  without  which  the  settlement  is  not 
effectual,  may  be  superadded,  in  contemplation  of  the  marriage, 
to  an  existing  trust,  still,  as  this  must  be  the  husband’s  act,  the 
inconvenience  will  be  nearly  the  same  as  if  no  settlement  had 
existed.  It  is  one  thing,  for  a  woman  to  contract  marriage  with 
property  so  modified  and  guarded  by  the  previous  independent 
act  of  a  third  person  as  to  shield  her  even  from  solicitation ; 
another,  to  be  reduced  to  ask  the  intended  husband  thus  to  limit 
his  legal  and  moral  power:  it  is  easy  for  the  weaker  party  to 
preserve  the  ground  already  taken,  but  not  so  to  remove  the 
stronger  from  his  lawful  and  natural  position.  Motives  of 
pride,  generosity,  delicacy,  (for  Diana’s  case  is  an  exception), 
or  something  yet  stronger  than  all  these,  may  forbid  the 
application;  or  some  of  those  various  accidents,  which,  while 
they  hasten  the  union,  procrastinate  the  prudential  arrange¬ 
ments,  may  leave  the  declared  intention  of  the  gift  unaccomplished. 
These  considerations,  if  a  practical  view  is  to  be  taken,  ought 
to  have  their  weight. 

As  it  does  not  seem  possible  to  contend  against  the  current 
of  authority  (to  which  Lord  Lyndhurst  (a)  and  the  late  Lord 
Chancellor  of  Ireland  (b)  have  added  the  weight  of  their  opin¬ 
ions)  in  favour  of  the  adequacy  of  a  gift  to  create  separate  estate, 
though  not  made  either  during  or  in  contemplation  of  coverture ; 
and  as  it  would  be  productive  of  great  embarrassment  at  least  to 
establish  a  distinction  in  this  respect  between  the  gift  and  the 
restraint  upon  anticipation,  the  better  course,  if  it  be  allowable 
to  suggest  one,  would  seem  to  be  that  of  overruling  Newton  v. 

Atvj  (UC++X  .'f'i-Jvfc.  C'l  //rt'  CA  U  rj  •■  <<*(-(  **»  •  O'VtrutTt .  .J  7'  ■ ,  l  yr  ■  ■  . 

( a )  - v.  Lyne ,  Younge,  562.  ( b )  Sugd.  Pow.  6th  ed.  206. 
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Reid  and  Brown  v.  Pocock — both  cases  before  the  same  judge, 
both  very  imperfectly  reported,  without  the  arguments  or  rea¬ 
sons,  and  both,  it  may  be  thence  inferred,  not  maturely-consi¬ 
dered  judgments.  It  will  appear,  from  the  view  which  has  been 
taken  of  the  other  cases,  that  this  might  be  done  without  disturb¬ 
ing  any  of  those  cases.  The  doctrine  would  thus  be  restored  to 
a  state  consistent  with  equitable  principles,  and  adapted  to  answer 
all  the  reasonable  purposes  of  a  separate  provision.  But  if  the 
new  doctrine  be  a  just  exposition  of  the  law,  then  all  that  con¬ 
veyancers  have  been  doing  on  this  subject  for  half  a  century,  is 
worse  than  foolish ;  for  their  forms  and  opinions  must  have  ob¬ 
structed  that  policy  wrhich  now  aims  at  breaking  the  fetter,  and 
have  induced  confidence  in  family  arrangements  where  no  real 
security  existed.  The  practice  of  half  a  century  would  seem  suf¬ 
ficient  even  to  control  a  legal  principle;  more  than  sufficient  to 
establish  an  equitable  modification  of  an  equitable  anomaly. 

But  if  it  should  be  too  late  to  adopt  the  suggested  course, 
more  questions  must  arise,  and  more  distinctions  be  taken,  before 
the  limits  of  the  new  doctrine  can  be  ascertained.  It  must  be 
determined,  for  instance,  whether  the  validity  of  a  restriction 
on  separate  estate,  created  in  contemplation  of  coverture,  (sup¬ 
posing  its  validity  to  be  established),  is  confined  to  that  species 
of  instrument  which  is  technically  understood  by  a  marriage 
settlement?  Whether  a  bequest  by  a  father  to  his  daughter  A., 
in  contemplation  of  her  marriage  with  B.,  may  be  made  to  her 
separate  and  inalienable  use?  Besides,  the  ingenuity  of  convey¬ 
ancers  will  be  exercised  in  various  contrivances  to  gratify,  in¬ 
directly,  those  wishes  which  family  feelings  and  interests  so 
powerfully  dictate,  and  which  the  very  facility  of  accomplishing 
them  during  a  long  period  has  rendered  an  almost  necessary  con¬ 
cession  to  society.  Each  of  these  contrivances  will  occasion 
fresh  controversies;  but,  sooner  or  later,  the  judicature  must 
give  way.  Such  has  ever  been  the  result  of  a  contest  between 
the  rules  of  law  and  the  reasonable  desires  of  mankind. 
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The  following  Notes  were  the  result  of  first  impressions  on  read¬ 
ing  the  judgment  in  Massey  v.  Parker.  They  may  possibly 
afford  some  f  urther  lights  upon  the  doctrine,  and  are 
therefore  subjoined . 

“  The  recent  decisions  have  involved  the  doctrine  concerning  separate 
estate  in  much  perplexity.  The  following  attempt  to  exhibit  the  result  of 
those  decisions  is  submitted  with  diffidence: — I.  A  gift  to  the  separate 
use  of  a  woman  who  is  not  married  when  the  gift  has  its  inception,  ope¬ 
rates  as  a  simple  gift  to  her;  and,  therefore,  if  she  marries,  the  property 
will  not  be  at  her  sole  disposal  during  her  coverture,  not  protected  from 
the  control  of  her  husband  nor  from  the  claims  of  his  creditors.  II.  A  gift 
to  the  separate  use  of  a  woman  who  is  married  when  the  gift  has  its  in¬ 
ception,  determines,  as  to  the  right  of  separate  enjoyment,  with  her  then 
coverture,  operating,  from  the  period  of  its  determination,  as  a  simple  gift 
to  her,  and,  therefore,  if  she  marries  again,  the  property  will  not  be  at 
her  disposal  during  the  future  coverture,  nor  protected  from  the  control  of 
the  future  husband  or  from  the  claims  of  his  creditors.  In  each  of  the 
cases  above  proposed,  the  after-contracted  marriage  will  be  attended  with 
the  same  rights  and  incidents  as  if  no  separate  enjoyment  had  been  indi¬ 
cated.  These  are  conclusions  from  the  case  of  Massey  v.  Parker,  2  Mylne 
&  Keen,  174,  decided  by  the  present  Master  of  the  Rolls,  which  seems, 
however,  to  be  somewhat  obscured  by  the  blending  of  two  apparently  dis¬ 
tinct  subjects,  namely,  the  privilege  or  capacity  of  a  married  woman  to 
have  separate  property,  attended  with  the  jus  disponendi  incident  to  pro¬ 
perty,  and  her  incapacity,  arising  from  an  express  prohibition,  to  dispose 
by  way  of  anticipation.  In  the  cited  case,  there  was  no  attempt  to  create 
an  inalienable  trust;  no  clause  in  restraint  of  anticipation;  but  the  ques¬ 
tion  was,  whether  a  gift  to  the  separate  use,  without  more,  of  an  unmar¬ 
ried  woman  (assuming  that  there  were  words  sufficient  to  create  such  a 
gift,  which  was  also  made  a  question,)  was  effectual  on  her  afterwards 
contracting  marriage  to  secure  to  her  the  separate  enjoyment  of  the  pro¬ 
perty  given ;  or,  in  other  words,  whether  the  gift  then  began  to  confer  the 
privilege  or  capacity  of  sole  ownership  in  regard  to  that  property ;  where¬ 
as  the  decision  apparently  proceeds  upon  these  grounds — that  ‘  the  le¬ 
gatee,  being  unmarried  at  the  time  of  the  testatrix’s  death,  the  intended 
restriction  was  inconsistent  with  the  nature  of  the  interest  given,  and 
therefore  inoperative ;  that  an  attempt  so  to  fetter  the  interest  of  a  male 
legatee  cannot  succeed,  ( Brandon  v.  Robinson,  18  Ves.  429),  and  that  the 
same  rule  applies  to  an  unmarried  female  legatee,  (  Woodmcston  v.  Walker, 

2  Russ.  &  Mylne,  197;  5  Sim.  663;  Brown  v.  Pocock,  2  Russ.  &  Mylne, 
218;  2  Mylne  &  Keen,  189);  that  such  fetters,  though  binding  upon  a 
married  female  legatee  during  her  coverture,  cease  upon  her  becoming 
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discovert,  ( Barton  v.  Briscoe ,  Jacob,  603);  that  the  only  question,  there¬ 
fore,  was,  whether  where  such  fetters  are  attempted  to  be  imposed  upon 
an  unmarried  female  legatee,  and  she  marries  without  obtaining  payment 
of  the  fund,  such  fetters  are  to  operate  during  the  coverture;  that  they 
were  inoperative  before  marriage,  because  they  were  inconsistent  with 
the  nature  of  her  estate ;  that  the  estate  and  interest  were  absolute  before 
marriage,  and  the  trustee  held  the  legacy  for  her  absolutely;  that  she 
might  have  taken  it  herself,  or  have  given  it  to  any  one,  and  why  might 
she  not  by  the  act  of  marriage  give  it  to  her  husband?  and  that  the  very 
point  was  decided  in  Newton  v.  Reid,  4  Sim.  141.’  Now,  it  is  remark¬ 
able,  that  the  privilege  which  equity  has  conferred  upon  a  married  woman, 
of  exercising  proprietary  rights  free  from  marital  control,  is  here  treated 
as  a  restriction  or  an  imposition  of  fetters;  and  that  (the  subject-matter 
being  a  gift  to  the  separate  use  of  an  unmarried  woman)  the  point  discuss¬ 
ed  throughout  appears  to  be,  not  whether  upon  the  legatee’s  contracting 
marriage  the  privilege  supervened,  but  whether,  upon  her  contracting  mar¬ 
riage,  the  restriction  ceased  or  the  fetters  were  broken.  That  the  words 
indicative  of  separate  enjoyment  were  ‘  inoperative  before  marriage,’  is 
clear,  not  because  ‘  they  were  inconsistent  with  the  nature  of  her  estate ,’ 
but  because,  the  woman  being  single,  their  operation  was  simply  impossi¬ 
ble  in  her  state.  The  question  of  inconsistency  can  arise  only  when  pro¬ 
perty  is  given,  while  the  jus  disponendi  incident  to  property  is  attempted 
to  be  restricted  or  fettered : — such  was  the  complexion  of  all  the  cases  cit¬ 
ed  in  the  judgment,  which,  therefore,  seem  not  to  have  touched  the  point 
of  the  principal  case,  unless  in  deciding  that  a  restriction  cannot  be  pro¬ 
spectively  imposed,  they  are  to  be  considered  as  having  decided  that  a 
privilege  cannot  be  prospectively  conferred.  The  legatee’s  ability  to  give 
the  fund  to  the  husband  was  not  the  matter  in  controversy,  but  rather  the 
effect  of  the  mere  act  of  marriage  in  giving  it  to  the  husband  by  intend¬ 
ment  of  law,  notwithstanding  the  declared  intention  of  the  will  that  on 
marriage  it  should  be  at  her  sole  disposal  as  the  creature  of  equity. 
This  case,  however,  may  be  considered  as  having  established  the  two  pro¬ 
positions  already  stated,  though  the  reasoning  should  be  thought  not  en¬ 
tirely  conclusive,  or  the  authorities  not  precisely  applicable.  III.  A  pro¬ 
hibition  against  alienation  or  anticipation  is  effectual  only  when  applied 
to  the  separate  property  of  a  woman,  and  since  a  woman  cannot,  as  we 
have  seen,  enjoy  separate  property  as  against  a  husband  to  whom  she  was 
not  married  at  the  time  when  the  gift  had  its  inception,  it  follows  that 
the  prohibition  is,  with  reference  to  her  coverture  by  such  after-taken 
husband,  ineffectual.  The  adequacy  of  the  gift  to  create  separate  proper¬ 
ty,  and  the  adequacy  of  the  prohibition  to  restrain  its  disposition,  are, 
therefore,  co-relative  and  co-extensive.  But — IV.  A  gift  to  the  separate 
use  of  a  woman,  made  in  contemplation  of  her  marriage  with  a  particular 
individual,  would  seem  to  be  effectual  to  constitute  her  sole  owner  during 
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the  intended  coverture,  at  least  if  the  intended  husband  assent  to  the  gift; 
and  a  restriction  on  alienation  annexed  to  such  gift  is  of  course  effectual 
to  the  same  extent.  And — V.  A  gift,  whether  the  object  be  male  or  fe¬ 
male,  married  or  unmarried,  may  be  made  determinable  by  a  clause  of 
cesser,  or  defeasible  by  a  gift  over,  in  the  event  of  alienation,  total  or  par¬ 
tial,  voluntary  or  involuntary ;  for  by  such  a  clause  or  gift  the  property 
itself  is  withdrawn,  and  not  merely  a  right  incident  to  property  is  denied. 
The  third  and  fifth  propositions  are  deduced,  for  the  most  part,  from  the 
cases  cited  in  the  above  judgment.  The  design  of  this  note  is  to  show 
what  the  law  now  is,  rather  than  what  it  recently  was,  or  what  it  ought 
to  be. 

“  The  steps  by  which  the  doctrine  first  slowly  advanced,  and  then  sud¬ 
denly  retrograded,  appear  to  be  these: — Equity,  at  an  early  period,  per¬ 
mitted  a  woman  in  the  state  of  coverture  to  have  the  sole  dominion  over 
property,  as  well  the  corpus  as  the  income,  and  either  with  or  without 
the  machinery  of  a  trusteeship,  thus  departing  from  the  principle  of  the 
common  law :  at  a  comparatively  modern  date,  equity,  on  the  ground  of 
its  competency  to  regulate  its  own  creature,  sanctioned  the  desire, — in¬ 
deed  devised  the  means, — of  rendering  separate  property  inalienable  dur¬ 
ing  coverture,  which  was  effected  by  a  simple  prohibition  against  anti¬ 
cipation  :  then,  it  was  held  (though  a  contrary  opinion  appears  to  have 
prevailed*,)  that  an  inalienable  provision  could  not  thus  be  made  for 
a  male,  because  the  jus  disponendi  is  inherent  in  property,  subject  only 
to  the  equitable  exception  in  favour  of  coverture : — this  principle  equally 
reached,  and  was  of  course  applied  to,  the  case  of  an  unmarried  female, 
who  therefore,  notwithstanding  the  prohibition,  might  dispose  at  plea¬ 
sure  :  and  as  it  was  determined,  more  recently,  that  her  disposition, 
while  actually  discovert,  was  not  liable  to  be  defeated  or  abridged  by 
future  coverture,  she  might  dispose  absolutely :  still  it  was  the  general 
impression  among  lawyers  (and  the  universal  practice  of  conveyancers 
accorded)  that  separate  estate  might  be  created,  and  anticipation  restrained 
by  a  gift  and  prohibition  made  and  imposed  as  well  during  the  existence 
of  coverture  as  during  its  non-existence,  or,  indeed,  even  during  the 
non-existence  of  the  object,  but  subject  of  course  to  be  swept  away  by 
alienation  during  discoverture.  But  from  this  point  the  doctrine  began 
to  recede,  for  it  was  now  held  ( Newton  v.  Reid,  ante),  that  the  prohibition 
was  void  ab  initio,  unless  the  state  of  coverture  was  co-existent  with  the 
commencement  of  the  gift,  so  that  the  woman  must  be  married  at  the 
death  of  the  testator  or  the  execution  of  the  settlement :  and,  lastly,  it 
was  held  ( Massey  v.  Parker,  ante,)  that  the  gift  itself,  so  far  as  it  as¬ 
sumes  to  create  separate  property,  is  also  void  ab  initio,  if  the  same  in¬ 
gredient  of  contemporaneous  coverture  be  wanting.” 
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Shortly  after  the  preceding  remarks  were  sent  to  press,  the  writer  had  the 
advantage  of  discussing  the  subject  generally  with  a  conveyancer  of  great 
experience.  The  result  of  that  discussion,  and  of  inquiries  in  the  pro¬ 
fession,  was  the  following  supplemental  note:  — 

“  Since  the  observations  on  the  case  of  Massey  v.  Parker  were  written, 
opportunity  has  been  afforded  for  ascertaining  the  sense  of  the  profession, 
which  is  decidedly  opposed  to  the  doctrine  there  laid  down  upon  the  se¬ 
cond,  and  (as  the  judgment  treats  it)  ‘  the  more  important  question,’ 
namely,  ‘  whether  the  intention  to  give  the  income  to  the  separate  use  of 
the  grand- daughter,  if  sufficiently  expressed,  could,  under  the  circum¬ 
stances,  have  effect  given  to  it  so  as  to  deprive  the  husband  of  his  ordina¬ 
ry  right  to  the  property.’  The  general  impression  is,  that  the  inadequa¬ 
cy  of  the  words  to  create  separate  property  must  be  considered  as  the  sin¬ 
gle  ground  of  decision,  and  though  the  court  did  ‘not  think  it  material  to 
say  much  upon  that  point,’  while  it  enlarged  upon  the  second  point,  pro¬ 
nouncing  it  ‘  settled,’  and  over-ruled  the  demurrer  ‘upon  both  points,’ 
yet  that  the  observations  upon  the  second  point  are  to  be  treated  as  ex¬ 
tra-judicial.  It  seems,  indeed,  to  be  considered  that  the  later  decisions 
with  reference  to  the  effect  of  a  clause  against  anticipation  (and  on  some 
misconception  of  which  decisions  the  judgment  in  Massey  v.  Parker  ap¬ 
pears  to  be  founded),  cannot  be  sustained ;  but  that  the  doctrine,  which 
had  been  so  long  received  and  acted  upon  by  conveyancers,  is  still  to  be 
regarded  as  the  law  upon  the  subject.  According  to  that  doctrine,  a  gift 
to  the  separate  use  of  a  female,  expressly  without  power  of  anticipation, 
was  effectual,  as  well  to  confer  the  sole  enjoyment  as  to  restrain  aliena¬ 
tion,  whenever  the  restricted  gift  and  the  state  of  coverture  co-existed, 
but  that,  as  without  coverture  there  cannot  be  separate  estate,  and  as  the 
right  of  disposition  incident  to  property  cannot,  even  with  reference  to 
a  life  interest,  be  denied,  except  in  the  instance  of  separate  estate,  the  ob¬ 
ject  of  the  gift  was  competent,  while  discovert,  to  dispose  of  her  interest 
absolutely.  Whether  the  property  was  effectually  given  to  the  separate 
use,  or  whether  anticipation  was  effectually  restrained,  or  whether  a  par¬ 
ticular  existing  or  intended  coverture  only,  or  the  state  of  coverture  ge¬ 
nerally  was  contemplated,  were  questions  of  construction  merely.  If  it 
should  be  said  that  many  transactions  rest  upon  the  new  doctrine,  the 
answer  is,  that  the  number  of  those  w  hich  rest  upon  the  old  is  infinite¬ 
ly  greater,  and  that  a  return  to  the  old  doctrine  is  desirable,  not  only  as  it 
regards  the  validity  of  past  transactions,  but  as  it  regards  the  convenience 
of  family  arrangements.  But  until  the  mistake  has  been  corrected  by 
solemn  adjudication,  the  practitioner  will  not  feel  himself  at  liberty  to 
disregard  the  recent  authorities.” 


THE  END. 
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